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Retiring New Jersey environment chief Catherine McCabe is faulting what she calls a lack of EPA 
leadership as one of two major obstacles that explain why the state cannot yet regulate per- and 
polyfluoroalkyl substances (PFAS) as a class, adding that the other hurdle is differences among the 
chemicals that make a single rule difficult. 


McCabe, who is retiring Jan. 15 as commissioner of the New Jersey Department of Environmental 
Protection (DEP) after three years under Gov. Phil Murphy (D), discussed PFAS, climate change and her 
state’s first-in-the-nation environmental justice law during a recent podcast, “The Enforcement Angle: 
NJDEP’s Catherine McCabe,” sponsored by the Environmental Law Institute. Justin Savage, an attorney 
with Sidley Austin, interviewed her. 


Prior to serving as DEP commissioner, McCabe briefly was acting EPA administrator until Scott Pruitt, the 
Trump administration’s first agency chief, was confirmed by the Senate. McCabe worked at EPA since 
2005, serving as deputy regional administrator for EPA Region 2, and before that worked at the 
Department of Justice for 22 years, including holding a top role in its environmental enforcement section. 


DEP was the first state regulator to set a drinking water standard, or maximum contaminant level (MCL), for 
a particular PFAS and has been seen as a leader among states in regulating the chemicals in the class. 


The state sought to “devise a way of regulating” PFAS as a class, McCabe said. But the agency faced “two 
major obstacles to that effort’; these were the differences among the chemicals’ makeup themselves and 
EPA's lack of leadership on the class of chemicals, she said. PFAS are a class of thousands of chemicals 
that have been widely used for years in consumer, commercial and industrial products for their non-stick 
and other qualities. But they are driving significant health concerns due to widespread contamination and 
studies linking them to a range of disease outcomes. 


New Jersey has set drinking water limits for perfluorononanoic acid (PFNA), perfluorooctanoic acid (PFOA) 
and perfluorooctane sulfonate (PFOS) -- three out of thousands of PFAS -- but McCabe called the work to 
address such chemicals both on a regulatory and enforcement basis “quite a heavy lift,” requiring extensive 
scientific research and detailed rule-writing, as well as legal defense of the standards. Excellent scientific 
expertise in-house and within the state’s Drinking Water Quality Institute and Department of Health 
“enabled us to be the first state in the nation to start adopting those MCL standards,” she said. 


But she lamented industry's continual development of replacement PFAS “as quickly as we catch on with 
the problems of the existing chemicals.” She cited as an example GenX as a replacement to the now 
phased-out PFOA. 
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She said it would “be best, frankly, if all of these chemicals could be regulated as a class and if EPA would 
set the standards on a national basis,” creating “science-based standards, of course,” she added. 


But, she said, scientists say that the different kinds of PFAS are so different one standard will never cover 
all of them. “You really have to analyze them individually, which is a huge amount of work.” 


The second obstacle has been EPA’s lack of leading the effort on PFAS, with the agency taking a “back 
seat” on PFAS in recent years, she said. She added that most states are not set up to handle the scientific 
and technical challenges of setting PFAS standards. “That’s really wnat EPA should be doing,” she said. 


She signaled that New Jersey cannot advance regulation of PFAS as a class alone, and she expressed 
hope that the incoming Biden administration will make “more of an effort” than the Trump administration 
“because this is a contamination problem that is a serious threat to our drinking water supplies all around 
the country.” 


The Trump administration has been criticized for its lack of regulatory efforts on PFAS, with states largely 
taking the lead on drinking water and groundwater regulations and policy. 


“New Jersey is proud to lead and to start the way, but we cannot do this alone,” she said. 


President-elect Joe Biden’s environmental justice plan, released during Biden’s campaign, estimated that 
the drinking water of as many as 110 million Americans may be contaminated with PFAS, and pledged to 
“tackle PFAS pollution” through setting a Superfund hazardous substance designation, establishing 
drinking water limits, “prioritizing substitutes through procurement, and accelerating toxicity studies and 
research on PFAS.” 


Environmental Justice 


During the podcast, McCabe also touted New Jersey’s recent enactment of a landmark environmental 
justice (EJ) law, saying EJ advocates in the state have called it “the holy grail.” She said with the law 
enacted, “this will very much be a new day for environmental justice in New Jersey,” and lead to more 
fairness in EJ communities, and she hopes other states will follow New Jersey’s example. 


EPA's head of the Office of Environmental Justice, Matthew Tejada, in November hailed the new law’s 
significance. “[I]t cannot be underestimated how important that law is, not only in its present moment for 
really setting a standard for the seriousness with which environmental justice can be taken up in law but 
really [because of its] historical significance for taking on issues such as cumulative impacts and 
disproportionality, and actually putting them in the forefront . . . of fundamental decisions and 
responsibilities of government,” he said. 


McCabe said the new law authorizes DEP to take EJ into consideration when issuing permits under state 
environmental statutes for a variety of “noxious facilities” that are often located in EJ communities, such as 
incinerators, scrap metal facilities, solid waste transfer stations, large recycling facilities, sewage treatment 
plants, sludge processing facilities and landfills. 


Under the new law, companies seeking to build or expand such facilities or renew permits for existing 
facilities in an EJ community must prepare an environmental justice impact statement (EJIS), she said. 
These will identify existing sources of pollution, other public health stressors and the impact of the new or 
expanded facility, she said. 


DEP must deny a permit for a new facility if the EJIS shows cumulative adverse public health impacts from 
it are disproportionately high compared to other neighborhoods, she said. While DEP cannot deny the 
permit for a renewal or an expansion, it can add conditions to the permit to protect public health, she said. 
The cumulative public health impact evaluation overlays the usual regulatory standards the state enforces, 
she said. 


DEP accepted public comments on developing regulations under the new law until last Dec. 14. The law 
takes effect once DEP issues regulations. 


Climate Change 


Savage also asked about the role climate change is expected to play in affecting DEP’s enforcement 
priorities and mission. 
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McCabe said she sees it as having a large role in the future, with the state preparing regulations to lower 
carbon dioxide emissions, noting it has the power to do so under state law. Enforcement of those rules will 
be a high priority, she said. 


“Methane emissions from landfills are also on our enforcement targeting screen, and we’re phasing out 
[hydrofluorocarbons (HFCs)] here in New Jersey, and we will be serious about enforcing that requirement,” 
she said. HFCs, a class of chemicals used for refrigeration and other purposes, have a high global warming 
potential. 


She said New Jersey will continue to “crack down” on mobile source emission violations, such as the 
common practices of disconnecting vehicle emission controls and truck idling in EJ neighborhoods. 


On the adaptation side of climate change, she said DEP is already undertaking a “stepped-up approach” to 
addressing violations of land use rules in climate vulnerable areas and is looking to tighten land use 
restrictions in areas that will be more vulnerable to flooding. She said the state would stress strong 
enforcement of those rules. And she said that while the state already focuses heavily on drinking water, it 
will be more important to protect as climate change droughts start to bring water supply limitations. -- 
Suzanne Yohannan (syohannan@iwpnews.com) 
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